
CHAIR

Jenny Cooper QC, Shortland Chambers, Auckland
Jenny is an Auckland-based barrister specialising in commercial litigation and 
has appeared in cases in the areas of company and securities law, fair trading and 
consumer finance law, competition law, and insolvency law. She has acted for both 
corporate clients and individuals involved in investigations and proceedings by the 
Commerce Commission and Financial Markets Authority, as well as advising in a 
wide range of civil disputes. Prior to joining Shortland Chambers in 2011, Jenny 
was a litigation partner at Bell Gully.

Philippa Fee, Fee Langston, Auckland
Philippa is widely regarded as one of New Zealand’s leading litigation and 
dispute resolution lawyers. Her principal specialist area is the representation of 
professionals in connection with claims for negligence and disciplinary complaints. 
The parties Philippa routinely assists include lawyers, chartered accountants, 
engineers, architects and insurance brokers.

SPEAKERS

David Bigio QC, Shortland Chambers, Auckland
David has been a Barrister sole since May 2003 and joined Shortland Chambers 
in 2008 and took silk in 2016. He provides advisory and advocacy services to a 
diverse range of commercial, institutional and private clients. David has acted as 
counsel for the plaintiffs in several matters involving a litigation funder. He also 
acted for LPF Group Ltd when it was granted leave to intervene in an appeal to the 
Supreme Court in which funding arrangements had been put in issue.

The Honourable Nicholas Davidson QC, AMINZ, New Zealand
Nicholas has wide experience including criminal defence and later prosecution for 
the Serious Fraud Office and the Crown in many fraud cases. He was a solicitor 
for lead underwriters at Lloyds specialising in professional liability, with a practice 
in relationship property, estate and trust litigation, advising local authorities and 
private clients.

Jordan Grimmer, Shortland Chambers, Auckland
Jordan is a junior barrister at Shortland Chambers. Before joining the bar, he 
worked for two years as a judges’ clerk at the Auckland High Court. Jordan has 
a wide-ranging interest in civil and criminal litigation, and particularly enjoys 
the fields of equity, torts, and administrative law. He currently tutors equity at the 
University of Auckland Law School.



SPEAKERS

Victoria Heine, Thorndon Chambers, Wellington
Victoria is a barrister at Thorndon Chambers. She specialises in commercial 
litigation with particular expertise in contract law disputes, infrastructure litigation, 
and complex disputes arising from large scale development projects. Victoria was 
previously a partner at Chapman Tripp for over a decade.

Simon Ladd, Bell Gully, Auckland
Simon is a senior litigation partner at Bell Gully. He has acted in many of the 
leading Commerce Commission cartel investigations and court proceedings over 
the last 15 years, including the timber preservative chemicals, packaging, gas 
insulated switchgear, air cargo, freight forwarding, and real estate investigations.

Yoonjung Lee, MinterEllisonRuddWatts, Auckland
Yoonjung (Yoony) is a senior solicitor in the dispute resolution and litigation team. 
She specialises in large-scale commercial litigation and regularly acts for directors, 
major banks, receivers and liquidators in contractual interpretation, professional 
negligence and companies law litigation.

Lauren Lindsay, Bankside Chambers, Auckland
Lauren is a commercial barrister and international arbitration lawyer based in 
Bankside Chambers. She has expertise in international disputes arising in the 
life sciences, telecommunications and energy sectors. Lauren is a Fellow of the 
Chartered Institute of Arbitrators.

Ben Hamlin, Commerce Commission, Wellington
Ben is an experienced litigator in both the civil and criminal jurisdictions. He has 
appeared as junior counsel in all Courts, and currently works for the Commerce 
Commission as Deputy General Counsel, Competition, leading a team of senior 
lawyers. Ben’s particular areas of interest are administrative law, white collar 
crime, competition and consumer law, and economic regulation.



SPEAKERS

Julian Long, Shortland Chambers, Auckland
Julian is a general commercial litigator whose heritage extends back to Russell 
McVeagh in the early 1990s, to becoming the founder of his own firm (with some 
friends) in the early noughties. He has recently entered his fifth decade on this 
earth and continues to try to be “tomorrow’s lawyer”. 

Polly Pope, Russell McVeagh, Auckland
Polly is a dispute resolution partner at Russell McVeagh based in Auckland. Her 
practice currently focuses on infrastructure and construction, regulatory, and 
insolvency disputes. 

Tim Smith, Bell Gully, Wellington
Tim is a litigation partner at Bell Gully in Wellington – prior to which he has been 
a partner in the Wellington Crown Solicitor’s Office, a Crown Counsel at Crown 
Law and a barrister at a leading set of chambers in London. He has acted both for 
and against directors as well as advising the Registrar of Companies on director 
prohibition matters.

Adina Thorn, Adina Thorn Lawyers, Auckland
Adina is a highly-experienced lawyer in the areas of commercial and property 
litigation and disputes resolution. She has a deep appreciation of the realities 
behind business risks and decision making as well as the ability to bring 
outstanding advocacy to the table. Adina has co-authored the New Zealand chapter 
of Getting the Deal Through 2017, 2018 and 2019, and The Third Party Litigation 
Funding Law Review 2019, and she is involved in a number of funded actions.





 

CONTENTS 

In session order 

Contract Case Law Update: Fundamental Principles and Common Terms 
Contract Case Law Update: Fundamental Principles and Common Terms  ............. 1 
Victoria Heine and Yoonjung Lee 
 
Mainzeal – Directors’ duties and risks 
Directors’ Duties in Light of the Mainzeal Decision – novel approaches, familiar themes 
and (possible) behavioural science lessons from America  ....................................... 37 
Tim Smith 
 
Part One – Confidentiality in Court and Arbitral Proceedings 
Confidentiality in Commercial Litigation and Arbitration  ...................................... 65 
Lauren Lindsay and Polly Pope 
 
Part Two – Confidentiality in Regulatory Investigations 
Confidentiality in Regulatory Investigation  ............................................................. 105 
Ben Hamlin and Simon Ladd 
 
Developments in Negligence and Duties of Care 
Developments in Negligence and Duties of Care  .................................................... 133 
Julian Long and Jordan Grimmer 
 
Panel Discussion – Current Perspectives on Litigation Funding 
There is no paper for this session  .............................................................................  
David Bigio QC, The Hon Nicholas Davidson QC, Philippa Fee, and Adina Thorn 
 
  



 

 



 

CONTENTS 

Alphabetical by author/presenter 

Author  Title Page 
    
Bigio QC David There is no paper for this session 

Joint session with The Hon Nicholas 
Davidson QC, Philippa Fee, and Adina 
Thorn 

 

    
Davidson QC The Hon 

Nicholas 
There is no paper for this session 
Joint session with David Bigio QC, Philippa 
Fee, and Adina Thorn 

 

    
Fee Philippa There is no paper for this session 

Joint session with David Bigio QC, The Hon 
Nicholas Davidson QC, and Adina Thorn 

 

    
Grimmer Jordan Developments in Negligence and Duties of 

Care 
Joint paper with Julian Long 

133 

    
Hamlin Ben Confidentiality in Regulatory Investigations 

Joint paper with Simon Ladd 
105 

    
Heine Victoria Contract Case Law Update: fundamental 

principles and common terms 
Joint paper with Yoonjung Lee 

1 

    
Ladd Simon Confidentiality in Regulatory Investigations 

Joint paper with Ben Hamlin 
105 

    
Lee Yoonjung Contract Case Law Update: fundamental 

principles and common terms 
Joint paper with Victoria Heine 

1 

    
    



 

Lindsay Lauren Confidentiality in Commerial Litigation and 
Arbitration 
Joint paper with Polly Pope 

65 

    
Long Julian Developments in Negligence and Duties of 

Care 
Joint paper with Jordan Grimmer 

133 

    
Pope Polly Confidentiality in Commercial Litigation and 

Arbitration 
Joint paper with Lauren Lindsay 

65 

    
Smith Tim Directors’ Duties in Light of the Mainzeal 

Decision – novel appoaches, familiar themes 
and (possible) behavioural science lessons 
from America 

37 

    
Thorn Adina There is no paper for this session 

Joint session with David Bigio QC, The Hon 
Nicholas Davison QC and Philippa Fee. 

 

 



 

 

CONTENTS 
CONTRACT CASE LAW UPDATE: FUNDAMENTAL PRINCIPLES AND COMMON TERMS.... 1 

A REFRESHER ON CONTRACT INTERPRETATION ............................................................................................ 3 
IMPLIED TERMS ............................................................................................................................................ 4 
NEW FRONTIERS? ......................................................................................................................................... 8 
REMEDIES FOR BREACH ..............................................................................................................................10 
BOILERPLATE CLAUSES ...............................................................................................................................12 

DIRECTORS’ DUTIES IN LIGHT OF THE MAINZEAL DECISION – NOVEL APPROACHES, 
FAMILIAR THEMES AND (POSSIBLE) BEHAVIOURAL SCIENCE LESSONS FROM 
AMERICA .....................................................................................................................................................37 

INTRODUCTION ...........................................................................................................................................39 
FACTUAL BACKGROUND .............................................................................................................................40 
NOVEL ASPECTS OF THE DECISION ..............................................................................................................42 
FAMILIAR THEMES – A LACK OF BOARDROOM PROFESSIONAL SCEPTICISM .................................................54 
THE AMERICAN BEHAVIOURAL SCIENCE LITERATURE ................................................................................60 
GUIDANCE FROM THE INSTITUTE OF DIRECTORS ........................................................................................62 
LESSONS FROM MAINZEAL .........................................................................................................................63 

CONFIDENTIALITY IN COMMERCIAL LITIGATION AND ARBITRATION ...............................65 

INTRODUCTION ...........................................................................................................................................67 
PART ONE: CONFIDENTIALITY IN COMMERCIAL LITIGATION .......................................................................67 
PART TWO: CONFIDENTIALITY IN ARBITRATION AND ARBITRATION-RELATED COURT PROCEEDINGS .........82 
APPENDIX A – BUSINESS DISTRIBUTORS LIMITED V SIA ABRASIVES AUSTRALIA PTY LIMITED [2014] NZHC 
3365 AT SCHEDULE A .................................................................................................................................95 
APPENDIX B – EXTRACT FROM THE ARBITRATION ACT 1996 .....................................................................97 
APPENDIX C – EXTRACTS FROM ARBITRATION RULES AND GUIDELINES CONTAINING CONFIDENTIALITY 
PROVISIONS ...............................................................................................................................................101 

CONFIDENTIALITY IN REGULATORY INVESTIGATIONS ..........................................................105 
INTRODUCTION .........................................................................................................................................107 
CONFIDENTIALITY AT COMMON LAW ........................................................................................................108 
CONFIDENTIALITY AND VOLUNTARY PROVISION OF INFORMATION ...........................................................112 
CONFIDENTIALITY AND STATUTORY POWERS ...........................................................................................113 
CONFIDENTIALITY AND SEARCH WARRANTS .............................................................................................120 
CONFIDENTIALITY AND SHARING INFORMATION WITH THIRD PARTIES ......................................................124 
WAIVER OF CONFIDENTIALITY ..................................................................................................................127 
OFFICIAL INFORMATION ACT REQUESTS ...................................................................................................128 

DEVELOPMENTS IN NEGLIGENCE AND DUTIES OF CARE ........................................................133 

INTRODUCTION .........................................................................................................................................135 
DEVELOPMENTS IN THE APPROACH TO ASCERTAINING DUTIES OF CARE ...................................................135 
NEGLIGENCE AND NEGLIGENT MISSTATEMENT .........................................................................................142 
DAMAGES FOR NEGLIGENCE AND NEGLIGENT MISSTATEMENT ..................................................................146 
OTHER INTERESTING DEVELOPMENTS IN NEGLIGENCE LAW ......................................................................148 
CONCLUSION.............................................................................................................................................153 

PANEL DISCUSSION – CURRENT PERSEPCTIVES ON LITIGATION FUNDING .....................155 

 
 
 
  


